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INTRODUCTION

This case involves a fraudulent and illegal scheme perpetrated by Indiana
Insurance Company (“IIC") to wrongfully deny insurance coverage to its policyholder,
James Demetre, HIC initiated this scheme almost immediately after Mr. Demetre
submitted a ¢laim under his policy with 1IC. For more than three vears, [IC knowingly
and intentionally used false information and concealed relevant information related 1o
material facts with the specific intent of defeating coverage under the policy and
unlawfully depriving Mr. Demetre of the benefits of his insurance palicy.’

This case was tried to a jury in Campbell Circuit Court, one of the most
consenvative trial venues in Kentucky. After an cight-day trial, the jury found in favor of
James Demetre and against [IC on all liability theories: first-party bad faith, vielation of
the Kentucky Unfoir Claims Senlement Practices Act, violation of the Kentucky
Consumer Protection Act, and breach of contract. At the conclusion of the trial, the jury
awarded Mr. Demetre $3,4235,000, which included compensatory and punitive damages.

Circuit Judge Fred A. Stine, V correctly denied HC's post-trial motions and
entered final judgment on the jury verdiet. After thoroughly reviewing the trial record,
appellate briefs, and hearing oral arguments, the Kentucky Court of Appeals ("COA™)
unanimously aflirmed the judgment of the trial court, finding that [IC's conduct was

fraudulent, illegal, unfair, and tortious” and holding that the verdict and judgment were,

in all respects, proper.

! For the convenience of the Court, a phiotocopy of a Timeline of Events, Plaintiff"s Trial Exhibit 31-A and

il-B, are gttached 1o this Brief as Exhibits [ and 2.
? fndigna fnx. Coo v Demerre, Ko, 2013-CA-000338.MR, 2015 WL 393041 at p. 21 {ky. Cr App. Jan, 30,

2015), review granied (Oct 21, 2015).



STATEMENT ON ORAL ARGUMENT

This appellate case involves important issues of insurance law, public policy, and
contract law, which are important to and may impact every single citizen in the Commonwealth
of Kentucky, who pays premiums for an insurance policy. Accordingly, Mr. Demetre

respectiully requests that the Supreme Court hold oral arguments in the appeal.

i
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COUNTER-STATEMENT OF THE CASE

L. James Demetre adds liability eoverage for propertics located in
Camphell County and Kenton County to his HC policies.

In 2006, James Demetre contracted with IIC to carry his home, automobile, and
excess umbrella insurance.' Topether, the bundled policy provided 52.5 million in
lizbility coverage.” In April 2008, at the urging of IIC"s agent, Mr. Demetre added
liability coverage for two other parcels of real estate that he and his wife owned -- onz in
Kenton County and the other in Czmpbell County.

Historically, the Campbel] County lot had once been the site of a Texaco gasoline
station, but it had been closed since 1962 {“the subject property™).* The underground
storage tanks fram the old gas station were removed in June 1998, The gas station
building was torn down and the remaining site materials removed in 1959 - long before
Mr. Demetre acquired any interest in the property. Mr. Demetre has never owned or
operated a gas station in his life.” Mr. Demetre never made a claim under his [IC policy
10 pay for any costs related to his property in Campbell County.”

I1. Mr, Demetre disclosed to TTC that the Camphell County 1ot
had been a gasoline station hefore JIC approved coverage,

When Mr. Demetre applied for coverage on the subject property on April 20,
2008, he tald IIC"s agent that the lot had previously been the site of a gasoline station,”

Gwendolvn Rich, the IIC agent who told the insurance company's underwriting

! Trial Video Record (*VR"™): $26'12; 032727,

2 VR 0/26/12; 03-25:25: gee aleo PL Tr. Ex. 26 at lines 910, PL Tr. Ex 102,
AR 026/12; 034240,

fWR: 926/12; 03:15:24.

PWR-@26'12; 03:15:57.

"WER- 9261 05:17:44,

TR 90612 052857,



department that Mr. Demetre’s lot once had a pas station [ocated on it testilied:

Q.

=

A.
Q.
A

And the underwritzr, based wpon their training, education, and
experience, determines whether or not to insure the risk, and if
thev want to insure the risk, how much the premium will be,
corTecty

Cormect.

Okny, Now, that said, is there any doubt whatseever, whatsoever
in your mind that vou disclosed that the property on Waterworks
Road in Newport, Kentucky had an old gas station on it or it used
to have o pas station on it?

Oh, there's no doubt.

No doubt at all?

No.*

Ms. Rich confirmed that she was IICs agent in the transaction, not Mr. Demetre’s

agent. She explained that TIC accepted the risk when it sold the policy to Mr. Demetre,

o

A

Cr RF O

And so if thm's correct, then any information that's found on a
policy of insurance issued by Indiana Insurance Company would
come through the agents working on behalf of Indiana Insurance
Company, correct?

RS,
There"s no other way for them really to get that information if they

don't deal directly with the public, correct?

Correct.

They have to go through their agents or agencies that they deal
with on o regular basis to procure policyholders, correct?

Yes.

And, again, my last question, 1 there 2ny doubt in your mind that
Indiana Insurance Company accepted the risk for liability on the
property on Waterworks Road in Newport, Kentucky on April
30ch, 20087

No.”

IIC renewed Mr. Demetre’s annual policy on multiple occasions, even during the

course of this litigation. " Bruce Frederick, 1IC"s corporate representative’’ at trial and

' R: D, Gwerndolyn Rich's deposition, 0809/10, p. 67, Ins 3-16,

*id,atp. 39, In 2. p. 20, [ 15
"PL Tr. Ex. 103; VR: 9724/12; 12:24:55. The policy contains no 2pplicable environmertal exclusion

clapse, 1C mever amended the terms or conditions of the policies during any reaewal and never raicsed any
objection or reservation or exclusion abou insuring the subject propermy.
MR AL 1T

[B¥]



Speeial Claims Unit" (“SCU™} supervisar, confinmed this to the jury:

0. The coverage for relevant endorsements, it says HO. That's a
homeowners policy, correct?

Comect.
There's no pallution exclusion clause in that pelicy, comreet?

A
3

A, Comect.
Q And there™s no exclusion that applies from the umbrella policy,

correct?
A Correct.”

11l.  The Harris family makes a claim against Mr. Demetre.

In 2004, Mahannare Harris, along with her six children and adult partner
{callectively, the “Harris family™), moved into a house next door to Mr. Demetre’s vacant
lot in Campbell County. |

Mr, Demetre lived in the City of Union in Boone County, Kentucky." He had
never met and had pever heard of the Harris family until September 4, 2008, when the
family"s lawyer seat Mr. Demetre a letter.'® The letter alleged that the members of the
Harris family had suffered injuries from gasoline fumes migrating into their home from
the subject propenty (“the Harris claims™), The attomney also claimed the Harris family
incurred “significant medical damages™ and a loss in the fair market value of their home.

If the allegations had been truz, the liability exposure for injury to two adults and
six fminor children — s well as the property damage claim = could have beea staggering.
Gasgoline contains benzene, a known human carcinogen, Attomey Phillip Schworer

explained that exposure could have caused serious health consequences to the family, if

the Harris elaims were frue:

% The SCU handles elaims involving construction defects, environmental, toxic tort, intellzcual propery,
class action, and emplovment maners for Liberty Murual's regional companies. (R 3, Bruce Frederick
deposition, 03/13/12, p 14, Ins 20-24).

Y wR 925012:11:17:07.

M WR9526:12; 03:18:11.

M vR-926/12; 03:31:48 and Pl Tr. Ex. 1 2t SKS-003E.

Ead



... 1% benzene a known hurman carcinogen?

That it 1s.

And specifically the type of cancer that causes leukemia and other
cancers of the blood cells, correct?

Right. Exposure is a very serious issue.

I'm sure that vou recognize that if the allegations were true and that
this family was actually suffering harm from exposure, that that
would be a very serious situation that ought to be addressed
expeditiously?

A Yes¥

o Lo

On September 11, 2008, Mr. Demetre timely notified [IC of the Harris claims.”

1V,  TIC turns Mr, Demetre's claim over to its Special Claims Unit,

Upon receipt of the claim file, IIC assigned the claim to adjuster Allen
Geisinger.'* Almost immediately, Geisinger seot an “alert” to [IC's § pecial Claims Unit
(“SCU™." Just 88 minutes afterward, Geisinger received a respanse from a SCU office
loeated in Wisconsin, saying there “may not be coverage.”™”

Afterward, neither adjuster Geisinger nor anyone else with the SCU took any
action to investigate the Harris claims.”™" Instead, IIC launched an all-out investigation of
Ar. Demetre - the sole objective of which was 1o generate an excuse to deny coverngs
and leave Mr. Demetre to deal with the Harris family ¢laim, alone and unprotected.

On November 24, 2008, adjuster Geisinger dispatched 11C"s Field Investigation
Unit (“FIU™) to interview Mr, Demetre to find out if he knew about the Harris family
“loss™ before insuring his Campbell County property.— The adjuster also directed the FIU
to Shield Environmental Associates - the contractor monitoring groundwater deep

underneath Mr. Demetre's property for the Commonwealth of Keatucky —~ 1o collect all

S yrR- 005/12; 03:53:18.
7 VR 906/12; 03:11:01 and PL Tr. Ex, 1.
W yrpe 9 12; 091135,

R G312 09-05:57 and PL Tr. Ex. 3,
Upe a2 090801 and PL Tr. Ex. 3,
SR 021012; 095047

2R 021/12; 09:44:22; and PL Tr Ex. 11



af the company's recards and information. Through these efforts, IIC obtained copies of
all environmentzl records, information, data, and testing documents related to the state’s
investigetion, ™ 11C hoped these documents would give 11C support for the notion that Mr.
Demetre knew there was contamination on the Harris family property when he bought
insurance from 11C—and that TIC could use that information to deny coverage.™

In a letter to Mr. Demetre, however, adjuster Geisinger falsely assured him that
1IC was investigating the Harris clai ms.™

On March 27, 2009, IIC transferred the ¢lzim file to adjuster Karen Glardon,™
Ms. Gilasdon admitted she did not investigate the Harris elaims or do anpriing to proteet
Demetre's interests during the entire 182 days she handled the file.”” Thus, for the first
379 days after the Harris claims were asserted by the family’s attorney in his
representation letter, 1IC conducted no investigation whatsoever of the Harris ¢laims,™
focusing all of its attention, instead, on Mr, Demetre, [1C's own palicyhalder.

11C"s written corporate policy requires that once a coverage issuc is recognized,
the adjuster must review the issue with claims management. In this case, however, the
SCU “found” o coverage “issue” within 90 minutes of receiving notice of the claim.

Mareaver, [IC"s review of the claims against Mr. Demetre’s did not occur for more than

2P Tr. Ex. 31 2nd PL Tr. Ex. 30, 11C"s elaim file memorializes no investigative efforts by either 1IC or its
FIU of the Harris glaims.

R, James Magi depasition (as IIC"s corporate representative), 8122010, pp. H-16.

3 pp TrEx. 16. Adjuster Geisinger's lerer made no reference to the fact that I1C had obtained
environmenta] monitoring records from the state. The lefer also filed to disclose that the FIU never spoke
with the axtorney for the Harris family; made no effort o interview the Harris family members; had not
requestzd medical records or medical bills for the Marris family members; had not asked for independent
medical exams of the Harrir family meembers; had not asked to inspect or sample inside the Harris house;
or done anvihing else of substance to investigate the Marris claims. [n sum, JIC essentially ignared the
3lecations asserted in the Harris family's atioeney s lefier and chose, iastead, to focus its time, anentisn,
and resources on finding or, if necessary, srearing a policy defense 82 [1C could wilk away from the clyims
and leave its policyholder to fend for himself.

* Pl Tr. Ex 4 2: OCC0003 Line 139,

YR 21712 11:54:09.

FRO1693-173]1 arp. 6-8.

in



a vear after they were mads pgainst him. Instead, 1IC's executives in Boston conducte
the review rather than claims management personnel. Adjuster Magi testified:

(. The policy savs when a coverage issue is recopnized, and this one was
recognized by Mr, Cawell on day one, the ¢laim handler should review
the issue with claims management. And vou're telling me that review
took place 14 months later?

A, That review with the Boston legal group did, correct.™

v, The SCU passed the elaim file around the company until adiuster
James “Ed” Magi was available to handle the elaim,

Although IIC received notice of the claim on September 4, 2008, IIC required a
specific claims adjuster, James "Ed"™ Magi, to handle it. For reasons unknown, adjuster
Magi was not immediately available to handle the ¢lzim. The supervisor of the SCU
testified that the claim was delaved until Magi beeame available on September 23, 2009:

Q.  Someone from vour unit, the specizlty claims unit, has been

involved in this elaim from the very beginning. The very first
¢lnims adjuster from your unit assigned 1o this claim was Paula

Matheny, correct?
Correct.

0. Okav. And Paula Matheny had it for a while and then Hollic
Sharpe from your wnit came up, correct?

A, Cormect.

. And Hollie Sharpe had it until James Magi was assigned the
claim, correct?

A Comect™

VI, Adjuster Magi was SCU"s “go-to-guv® to “handle” environmental and

toxic tort elaims for [1C.

11C had its specinl reasons for wanting only adjuster Magi to handle the claim,
Maypi had handled thousands of toxic tart claims’! 2nd earmed a well-known reputation

within its SCU as the *go-to-guy™ to handle such ¢laims.™

PR Q22 03:12:29.
R0 00T A4
" PL Tr. Exs, 64 and 65.



The SCU has no written elaim handling standards or protocal.

VII.

The SCU had rio writien standards or protacols goveming claims handling.”

Instead, adjuster Magi explained how claims were handled in the SCU:

. You tald us that for the specialty claims unit, the procedures and
pratocols and methods of deing business are really passed down
from adjuster to adjuster, and are controlled by word of mouth
between the supervisors. Do you recall telling me that?

A, Corect™

Free of written rules or protocols for handling claims, adjuster Meg had recked
up & record of closing 72 percent of all insurance clatms assigned to kim without paying
any money 1o claimants, (Emphasis added )™ Adjuster Magi's “go-t0” reputation in the
SCL was also built on delaying payment of valid insurance claims. Reviewing a
spreadsheet of his experience handling environmental and toxic tort claims, obtained
from 1IC during discovery, Magi admitted at trial:

Q. Mr Magi, Iwill tell you that on this sheet it's the same data, but

we simply isolated the claims, the 432 claims where you sctually
paid something, and 31 percent of these claims — and they are the
anes that are hiphlighted on the sheet in blue = from the fime the
clain: was made until the claim was closed and payment was made,

there was a lapse of time af @t least ten years. Do you recognize
that, sir?

A Yes.™® (Emphasis added.)
To best take advantage of Mr. Magi's unique talents and reputation, [1C asgigned

Magi control of both the Harris lability elaims and Demetre’s coverage ¢laim, At trial,

Mogi admitted:

A Re 924012: 00:22:33,
MR 60412 0243037,
MR ea4; 12:38:409.
M yR: 924712 (9:30:56; See also PLTr Exa. &4 ond 65,
MR- goa2: (85455,



Q. At the same time then you became the adjuster on 1he liability
issue, that's also when vou became the adjuster on the coverage
1ssuc?

A. Correct.

. Okav. And vou were assigned to do both simultancously, correct?

A

At that time, correct.?’

VIIL. Meanwhile, ITC continues to renew Mr. Demetre's bundled poliev.

On June 29, 2008, 1iC renewed Mr. Demetre’s bundled policy.™ 11C then renewed
his policy for two additional annual periods, even during the coverage and bad-faith

litigation. Adjuster Magi told the jury:

Q. ... the whole time this dispute was going on with Mr, Demetre, it
took about, let's say, from 2008 until 2012, three and a half years
ta resolve, Indiana Insurance Company renewed this coverage and
rencwed this policy three times while the dispute was going on,
correct?

Al Cormeet.

Q. All the time knowing the conditions that existed on the property.
In fiact, it, ot one time, been used as a gas station. In foct, for each
of the renewals, knowing that Mrs, Harris was making the claims
she was making, and renewed it all three times without imposing
any exelusion on 2ll for pollution of any kind, right?

A. Correct.”

Ix.  I1C's failure to investizgate or otherwise respond to the Harris elaims
caused the Harris family to sue Mr. Demetre and T1C.

While [IC solely focused oa investigating Mr. Demetre, [I1C ignored the Harris
famnily and its lawyer, After getting no response or action from lIC on its Jetter about the
claims, counsel for the Harris family filed suit agoinst Mr. Demetre on August 14, 2009,

The Harris family also sued TIC for third-party bad faith,”

TR 924012 10:31:58
*PLTr. Ex. 102,
TYR-9/24/12; 1212455,
€ n 1-6: Pl Tr. Ex. 42 In the complaing, the Farris plaintifTs sued the “Liberty Mural Group dba Ohie
Casualty Insurance and dba the Netherlands Insurance Company.” Plaintiffs amended their complaint to
add Indiana Insurance Company. B 35-4]; 1TC filed an answer and stated the amended pleading
“incorrectly referenced the § iberty Mumnaal Groap, Ohio Casusiy Insirance and the ‘*-t-ht"._::-,.s. [rsurance



After consulting with the SCU, adjuster Glardon engaged anomey Tim Schenkel
1o “represent” Demetre and attomey Don Lane for e M e, however, still did not divide
or separately manage the linbility and bad-faith claim files.* Instead, adjuster Magi
cantined o handle both files.*? One of Magi's first actions after the Harris family filed
suit was to report the filing to William Wise, an 11C gxecutive in Boston, on November
17. 2009.* From that point forward, Mr. Wise ran both the coverage and bad-faith cases,

X. I1C directs and controls both coverage and defense counsel,

At trial Mr. Frederick admitted Magi controlled and manipulated both attorneys:

Q. And, first of all, before | ask you about that, am [ correet that the
insurance adjuster controls and directs the defense pttomey

representing the insurance company?

A Yes.
Q.  Representing the Indizna Insurance Company, correct?

A. Correct.”
ir. Frederick suceinctly explainad Mapi's authority over the attomeys to the jury,

Q.  And Mr. Magi from September 25th til December the 22nd, 2009
was dirceting and controlling both Mr, Lane and Me. Schenkel,

carrect?
A Comect.*®

Mr. Frederick also explained that [IC"s control over defense counsel continued after 11C
split the covernge and liability files:

Q.  And he — and Mr. Schenkel was being directly controlled by first
Mr. Magi?

Al Yes.
Q. And then by Mr. Ambrose, correct?

Company.” Oaly LIC filed a responsive pleading to the amended complaint. B 48-56. 1IC i3 the only
inguee that was a party in this Jawsuit.

4 pl Tr. Ex. 41, OCCC45S at lines 177-182

211 ¢id not sepazate the file until December 22, 2009 — 467 days after UC received notice of the Harrls
clyims, B 1693-173) at p. §,

9P Tr.Ex 41, €C00455 at line 194; VR 924/12; 10:31:55.

U p]. Tr. Ex 68, OCC 446 at line 231,

15 VR 927/12:09:23.07.
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A, Comect™
Adjuster Magi's cantrol over defense counsel in the Harris case — while

simultaneously managing the coverage case against Mr. Demetre -- was highly
prejudicial. Adjuster Magi could not serve two masters, resulting in a conflict of interest.
To no surprise, Magi chose ta serve only the master paying his salary.”

On October 6, 2009, defense counsel asked Magi for permission to hire an expert
to “determine the status™ of Mr. Demetre’s property with the state environmental
agency.*® After adjuster Magi gave him permission, attorney Schenkel asked his
associate, Jason Margan, to locate an expert to check the state regulatory records.”

On October 21, 2009, the associnte told defense counsel that he had 12lked o Bill
Johnston, an environmental engineer from Louisville, and learned that Demetre’s
property was “in Site Investigation NOT Corrective Action.” Ina memorandum, the
associate wrote, “(I)f the site is in Site Investigation and not Corrective Action, it is
unlikely that the Plaintiffs® fthe Harris familyf elaims fagainst Demeire] are
legitimate.”™ Defense counsel's practice was to relay all information to adjuster Magi.™

On November 4, 2009, defense counsel told Magi that he was “in the process of
retaining an expert from Louisville,” i.e., Bill Johnston. Defense counsel said he would
send the expert’s "CV and mates™ 10 Mari.” When defense counsel made this request, he

was under adjuster Magi's control and direction. Adjuster Magi told the iy,

VR 925/12: 02:14:29,

 While controtling Demetre’s defense in the Harrly case, Magi played an active role in IIC"s cross-claim
filzd apainst Demeire. He was [[C7s CR 3I0.026) corporaie representative. His testimony wis used agolar
Demetre in 11Cs summary judgment motion on coverage. Adjuster Magi alia venified Demetre’s discovery
Tesporses in the coverags case against TIC R 1 ot Exhibit 15,

© Pl Tr. Ex. 67. A photocepy of the oversized Exhibit prepared by 11C is attached 10 this Brief as Ex, 3.

* PL. Tr. Exs. 72 and 73.

‘' PL. Tr. Exs. 69 and 76 R 1.

* PL Tr. Ex, 68 at lines 226-228,
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0. \r. == znd this is within the time = this is within the boundanes, the
beginning and ending dates, when you were still the claims handler
supervising both of these [awyers, Timothy Sehenkel and Jason

Morgan, correct?
A Correct.™

When asked about the associate’s conclusion that the fferris family’s allegations

apainst Mr, Demetre lacked merit, adjuster Magi answered,

Q. Do you understand Mr. Morgan's logic, sir, is my question?

Al Yes.

Q. In which he said to Mr. Schenkel if the site is in investigation, not
corrective action that it's unlikely that there is any merit to the
Plaintiff" s claims. Do vou understand the logic?

A.  That particular logic, yes.

Adjuster Magi denied knowledge of the associate’s memo, but he told the jury,

Q.  This memo is directly responsive to the purpose for which you had

engaped or you had authorized Freund Freeze & Amold to engage

an expert, correct?

Yes.

And it is directly responsive to the purpose for which you

authorized them to engage an expert, namely to explore the site

cleanup, to determine what cleanup had been dane at the site,

correctl?

A, Yos. My discussion with Mr. Schenke] was that we were gnmﬂ 1o
hire an expert to give us an ides of what was geing oo at the site.”

L

4 rmed with this information from the environmental engineer from Louisville,
Mai, who had handled thousands of environmental claims,™ knew or should have
know == by October, 2009, at the very latest — that there was likely no mesit to the
Harris claims. The environmental enpineer’s information meant that there was no

“known loss™ or “on-going loss™ on the Harris family's property. It meant there was no

[oss at all.

VRG24 12 114209,
MR 0oa12 120407
PR 942 R0
% ], Tr. Exs. 54 and 65,



Bill Johnston's opinians flatly contradicted znd exposed the spurious nature of
1HC's “known loss™ and “on-going loss™ coverape defenses. Rather than abandon those
bogus coverage defenses, however, [IC never hired Bill Johnston or shared this key
information with Mr, Demetre, [IC deliberately sabotnged Demetre’s defense so that it

could attempt o escape its legal duties by advancing false coverage defensss.”

coverage

XI.  Adijuster Magi announces [IC's intention to defeat
under Mr, Demetre’s poliev,

With Mr. Johnston, the emvironmental expert, out of the picture, adjuster Magi
focused [IC"s immense resources salely on trying to defeat and void Mr. Demetre’s
insurance coverage. On December 11, 2009, adjuster Magi sent a second Reservation of

Rights letter 1o Demetre, plainly laying out IIC's plan:

As vou know, Indiana has assigned the law firm of Freund, Freeze &
Amold to defend you in connection with the action. fndiana shall
continue suel defense wntil @ determination is made that ne coverage
exists for the underlying elaim and reserves the right (o withdraw from
the defense as permitted under the applicable insurance referenced abave,

the policy. (Emphasis addad). A

Throughout the case, it was the adjusters, claims handlers, and executives of 11C
who controlled, directed, ond ran everything. Mr. Mapi's testimony to the jury clearly
demonstrated that these Jawvers were nothing more than puppets that 1C co ntrolled:

Q. During that period of time, if the lawyer representing Indiana
Insurance Company wanted to engage an expert for any reason, the
lawyer had 1o ask you and you - while you would certainly discuss
it I"m sure with the lawyer, taking his or her opinion into account
for why you needed it, ultimately the decision to hire an exper
would be made by vou, comect?

Correct.

Steps tzken in lifigation, whether to file o motion for summary
judement, whether to file a motion to bifurcate something, or tzke
any other significant step in the conduct of litigation, has to be

o

Tarp [/17013: 09:10:52,
* ol Tr. Ex. 7E.



suppested by the lawver ta vou, discussed with vou, and be
approved by you before the lawver can do thase things, correct?

A Carrect.

0. In this case, in the earlier portions of this case, when Mr. Schenkel
was representing James Demetre in defending the ¢laims that were
being made against him by Mahannare Harris and members of her
houschold, Mr. Schenkel had o have your permission and your
approval to relain any experts that were needed because you were
in charge, for at least a period of time, as the claims representative
on the liability file, commect?

A, Yes.

0. The claims adjuster controls the defense of the policy holdar,
supervising and directing what the Jawyer hired by the insurance
does, correct?

A Correct.™

On December 22, 2009, [IC finally dividad the Harris claims file and the

—— -

coverage and bad-faith file and assipned the Harris claims file to adjuster William
Ambrose.” Adjuster Magi refained the coverage and bad-faith files so he could continue
to ditect and control IIC"s coverage fight against Mr. Demetre.”’ But before IIC filed its
declaratory judgment action against M. Demetre on January 25, 2010, adjuster Magi
instructed coverage counsel to put together a chronalogy of events occurring on Mr,
Demetre's property. When asked what coverzge counsel reported back to him, adjuster
Mapi told the jury:

Q.  And what coverage counse] found was simply there was no -- there
is no history of cleanup, because it's always been an investigation
site and not a remediation site, correct?

A Are vou speaking about the Demetre’s site or the Harnis' site?

Q. The Demetre site.
Al Well, my understanding is there was soil removed from that site.

0. Okay. You and | just said that. When the USTs were dug out, they
toak some soil away, right? Later, when the sanitation districi put a
trunk line sewer across the property and replzced it with a big

VR $0412; 10:07:22

® Although the files were split, defense counsel, whase only loyalty was supposed 10 be 1 Deinete, not 10
1C, continwed 1o report about developments in the Harrir case to adjuster Magi, R, Tar pp. 811 VR
QAL 12:2740.
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srunk line sewer, all the soil wouldn't fit back in the hole, end 50
they took same soil away, correct?

A Correct.
Q. That's 2!l the sail that's ever been removed there, correct?

A Asfaras] know.®

NI Adjuster Magi fabricated 1HC's coverape defenses.

In his deposition as [1C"s corporate representative duly noticed under CR
20,026}, adjuster Magi explained the factual bases for JIC's “known loss and ongoing
Joss™ policy defenses asserted against Mr. Demetre in the declaratory judgment acticn.
Adjuster Magi fafsely testified that [IC had documents in its ¢laim file confirming that
petroleum contamination existed on and unider the Harris property before Mr, Demetre
sncured his lot. When asked about the documents supporting the defenses, Magi testified:

Q.  And has that document been produced to us?

A, [ don't know.

MR, LANE: And Il just state for the record the entirety of the claim file
has been produced. There was also an ongoing investigation after
the lawsuit was filed, and any documents that we obtained from
Shield and from the state have likewise been produced.

0. So, if I look at the claims file that's been preduced by Indizna
Insurance Company in this case, I'm going to find proaf of soil
contamination on Mrs. Harris's property prios to April 30th, 2008;

comect?

A Correct.

1. That's the position of Indiana Insurance Company; correct?

A, Correct.

Q. I'm going to find a document confimming or venfying or
idemtifying croundwater contamination undemeath Mrs, Harris's
house or Mrs. Harris's property prior to April 30th, 2008, in the
file; correct?

Al Correct.

. That's the position of Indizna Insurance Company; correct?

A. Correct,

Q.  I'm poing to find in the file docum entation identifving soil vapors

on her praperty, on Mrs, Harris’s property, existing prior o April
30k, 2048, in the file; correct?
A Correct.

CAR024/12; 042402,



And, again, that's the position of Indiana Insurance Company;
correct?

Comect.

And that is the factual basis for the allegation that this is 2 known
lass; comrect?

Correct
Is there any other type of contamination that’s been identified or

elleged or investigated on either Mrs. Harris's property or Mr.
Demetre's property that supports the position of [ndiana Insurance
Company that Mr. Demetre knew about this loss prior ta April
3(th, 20087

A. Not that I can think of right now.*

=

L= =

IIC rever produced any document in discovery or at trial to support Magi's
testimony — because none exist. As [IC's corporate representative, adjuster Magi gave
false testimony to support [IC"s fraudulent coverage defenses against Mr. Demetre, If any
such documents did exisr, one may be assured they would have been used as evidence ot
trial and would be part of the record before this Court. Adjuster Magi knowingly and

intentionally lied about the existence of such documents so that HC could ratse two

meritless coverage defenses against Mr. Demetre.

Adjuster Magi was not acting alone in this insurance fraud. Higher up the
carporate [adder, 11C's Boston-hased executive, William Wise, made the decision to file
suit against Mr. Demetre to challenge coverage. Adjuster Magi testified:

3 Proposad declaratory judgment actions must be approved by the
office’s designated claims legal attomey prior to filing. Tell me
who the home-office ¢lzims lepal group designated legal claim’s
attomey was for this case.

A, 1 balieve it was William Wise.

Q. And show me where Mr. Wise approved the fifing of the
declaratory judement action.

A [ helieve it was done between him and Mr. Lane,

Q. Is there anything in the diary that you-2ll were required 10 Keep by
law from which you should be able to reconstruct a claim that says
any such consultation took place?

A.  No,it's nat in my notes. No.™

“R:-F, atpp H-26
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Asked about TIC's ultimatz goal in filing suit against Mr. Demetre, Mr. Frederick
admitted to the jury:

0, But they sued James Demetre for declaration under the pelicy
finding that there was no coverage or no reason 1o indemeify him,
there wasn't coverage. There’s na coverage. If you don't have
coverage, vou doat have to defend and indemnify, corret?

A, Cormrect.™

At trial, adjuster Magi alleped that a lefter from the state ppenc 5""& was [IC's

“hasis™ for its coverage defenses in the declaratory judgment action. When questioned,

however, adjuster Magi confessed to the Jury:

. The analyses submitted indicate the presence of BTEX constituents
above allowable levels in the following areas: Entire code on site,
and possibly off site, to the cast and west. This indicates the
necessity for additional site investigation, That, | gather, 1s the
paragraph that got you excited that you might have support for
known loss defenss, correct?

A. That paragraph indicates that the state believed there was a good

passibility of contamination on the Harris® property,

Where do you sce any reference in this paragraph to the Hamis'

property?

It savs, off site to the east and west.

Okay. You and I discussed that this morning, You told me you had

never seen the site, never - and had no knowledge of what was

east, what was west, whether that meant the Harmis® property or
whether that meant the holler down below with the creek running
through it Are you telling me now you do know?

Al No.

Q. You never investizated to determine whether the Harris® property
was north, south, east, or, west of the Demetre property, did you?

A, Well, after we received copies of the letters from the state to the
Harrises explaining that they wanted 1o come on the property, then
it would seem that they wanted to do it on the Harris” property.

==

Q. Answer my question. Did you ever investigate whether it was
north, south, east or w:s:_"?
A, 1 persemally did not, oo

OURe 304012 03:13:08,
YR 925/13: 10:25:43,
" Pl Tr. Ex. 79,

R 024012; 02:29:50



Adjuster Magi revealed to the jury that he never called or instructed anyone to call

Erie Brown, who wrote the letter from the state a eney.™ Adjuster Meei confessed he did
conc) ] £

nat even know if the Jetter had anyshing to do with the Harris claims,

Q.

A

A,

... But for, as a coverage issue, vou'd have 1o know whather this
Jetter has anything to do with the Harris® property before you could
determine that this was a justification for denying coverage,
carrect?

Comect.

You didn't do that?

[didn’t.

And in the entire time that vou handled the coverage side of the
case, vou never did that?

No.”

Adjuster Magi admitted to the jury that if any pollution existed on Mr. Demetre’s

lot. it was not visible to the human eye and would be located deep underground because

50 years had passed since the station was closed.™ Magi confessed:

0.

A

=

Do vou have 2ny reasan 1o think that Jim Demetre should
comehow know what's 30 feet undemeath that Jot that we just saw
in the photograph?

well, [ don't think he knew what was under the ground 30 feet, but
he received this letter that the state wanted to conduct an off-site

investigation.”

Okay. Inany event, if Mr, Demetre had read this lester, this letter
doesn't cause him to know anything about contzmination off his
site, except that it's possible and that there was contamination on
his site, cormect?

That's correct.

On his site is no big deal, nght? Well, I presume your
underwriting department likely knew that, because they were
informed that it was a former gasoline service station site, correct?
That’s correct.

Okay. There are very few former gasaline service station sites
where underground storage tanks have been for years that do not

SR 92402 T2,
MR 09/24012; 023131,
g oo 254015,

HVR: 0040

2, 02:35:38.
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have some degree of contamination and petroleum preducts in the
s0il, correct?

That's correct.

And it doesnt mean that it"s migrating ofT site; it doesn’t mzan
that it's harming povene; and, as we can see from the action or
inactions of the Kentucky Environmental Public Protection
Cabinet, it doesn't mean it's going to harm anyone, correct?

A, Correct.™

=

Almost twa years earlier, the trial court overmuled [IC's metion for 2 summary

judgment based on the same letter. In his arder,™ the trial judpe reasened:

The oaly proof in the record is a letter indicating the presence of BTEX
constituents above allowable limits on the Demetre property with the
possibility of migration east and west, What is noticeably absent from this
notification is any indication of cerue! offsite migration or an indication of
such and whether any migration was in an amount rising to unallowable
levals. As such, this Court cannot decide these issues of fact as they fall
exclusively within the provinee of the jury. Jd, atp. 7.

On January 21, 2011, Mr. Demetee filed n motion to discharge the defense
counsel hired by 1IC to represent him in the Harris litigation.™ On March 7, 2011,
defense counsel nsked for leave to withdraw because af a “conflict of interest.”” The trial

court granted the motion on March 23, 201 1.”* 1IC retained new counsel for Demetre.

NI, In two additional cross-claims, 11C attempted to deny Mr, Demetre’s
right to indemnity under his policv.

On February 10, 2011, 1IC dropped its “known loss™ and “on-going loss™ defenses

hecause it had no evidence to support them.”” 11C then asserted a new defense theory

apainst Mr. Demetre — “time-on-loss™ -- 10 appa rtion the lion's share of any Harris

TR 924412 015815

R 264271

Mp 273312

PR 334335,

MR, 341342

TR 371-331: also see Order of May 16, 2011, R, 354-356.
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plantiffs’ damages to a time peried outside of the policy's effective dates.™

On Juns 29, 2011, IIC filed a second cross-claim alleging that the loss occurrad
prior to the first effective dote of the policy covening Mr. Demetre’s Campbell County
lor.™ On Naovember 7, 2011, 1IC filed vet another cross-claim, essentially restating iis
“time-on-loss” defense.™ Under the time-on-loss theory, IIC argued that Mr, Demetre
would be liable for 50 percent of any personal-injury damages"' and two-thirds of any
propenty damages awarded to the Harris plaintiffs,”

When guestioned at trial about IIC"s second and third cross-claims egainst
Demetre, Magi admitied there was no faciual basis for the “time-on-loss™ theory:

Q.  Did you speculate that there was injury to the Harrises between 2004,
when Mrs, Hams bought the place, and 2008, when Me. Demetre insured
it?

A, There was & passibility, so we simply reserved our right on that,

Q.  But there was no evidence to support that, other than vour
speculation and conjecture, comect?

A. Carrect,”

Mr. Demetre gave the representation [etter from the Harris family attomey to [IC
within doys after he received 1t in September 2008. In November 2011, despite having
three years to “investipate,” I1C admittedly had “no evidence™ to support its suit against

Mr. Demetre or its policy defenses “other than specalation and confecture,”

TIC*s time-on-1oss apportionment theory was based an Aetnz Casualy & Surety Co. v. Commormealth of
Kemrucky, 179 S.W . 3d 830, 842 {2005), Tirme-on-loss is an equitable remedy that courts oflen use to
apportion liability among muliiple insurance companies over different policy periods in CERCLA cost-
recovery actions. This Court ruled in Aeraz that time-on-loss is aof applicable when dealing with a single
insurer and a sinple policy. At p. 842, Thes, fime-on-loos was not & valid legal theony for [1C to sue Mr.
Demetre under the f32ts of this case,

™R 420-427; PL Tr. Ex. 86,

YR 635-623; PL Tr. Ex. 87,

VR 9/2502012; 10035:21,

CAR: 92512; 10:55:51,
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19



NIV, New defense counscl finallv begins to investigate the allegations

of the Harris family asserted in the tort suit more than two
vears after the suit was filed against Mr. Demetre,

On September 28, 200 1—770 days after the Harris Sfamily fifed suit against
Demeire—Demetre’s newly appointed counsel began the first-ever investipation into the
merits of the Harris lawsuit, He finallv deposed Ms. Harris. Other depositions followed,
as well as an independent medical exam, and inspections of the Harris home by expers.
The final deposition in the Harris case was completed on December 19, 2011.%

Onee undenizken, e whole inguiny proving the fnvalidity of the Harris family
claims took less than three months to complete.” The evidence from this investigation
proved the Harris case was “vulnerable to summary judgment,” or at best, “a nuisance-
value case,” according to Mr. Demetre's new defense counsel.” His apinions on the
merit of the Harris claims were virtually the same as found in an Octaber 21, 2009,
memoerandum written by the former defense counsel’s associate after discussing the
matter with Bill Johnston, the environmental engineer, and completely consistent with the
information and data in the state environmental agency's files.

Notwithstanding defense counsel’s evaluation of the matter as 2 “nuisance case.”
[IC procesded to “settle the case™ on January 23, 2012, paying the Harris plaintiffs
§165.000.00.% By paying this settlement, 11C could argue - and still argucs - that it
“never denied [Demetre] coverage, had defended [Demetre] ot oll times, and had

indemnified [Demetre]. ™ Why did 11C pay $165,000 to scttle 2 nuisance valus tart

" These depositions ase part af the secord, but are unnumbered. See, ¢ g, Re 3R, L. EE and FF.

" R 1693-1731

¥ g Pl Tr. Ex. 72 se¢ PL Tr. Ex. 97, 2 Pre-Mediation Statement prepased by defense counset, which
comains 11 pages of detailed analysls of the evidentiary proof 1o conclude, “{iin i easence, this isa
auisance value case,”

' |, BES-S5T.
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¢laim? As in every other instance in this case, IIC was serving only its own Interests.

XV,  Demetre sues for breach of contract & violation of TCSPA and CPA.

On November 14, 2011, Mr. Demetre filed a cross claim against 1IC, He alleged
violation of the Kentucky Unfoir Claims Settlement Practices Act (“UUCSPA™) and the
Kentucky Consumer Protection Act (“CPA™) as well as breach of contract based on
implied covenants of pood faith and fair dealing.

Even after the Harris case settled, [IC did not voluntarily abandon its admittedly
meritless time-on-loss defense. On February 17, 2012, the Circuit Court dismissed [IC's
third cross-claim against Mr. Demetre on a motion made by his personal counsel.®”

In summary, IIC fought its own insured, Mr, Demetre, for 1,197 days -- more than
three vears-- from the date it received notice of the Harris family claims until the date
when 11C ultimately scttled these claims in an effost 1o serve its own interests, rather than
those of its policvholder. The fight cost Mr. Demetre three years of his life and
$397,541.04% of his life savings to finally foree IIC to henor its contractual obligations
under his policy, i.e., to conduct 3 reasonable and abjective investigntion, provide a
defense, and indemnify Mr. Demetre.

At trial, Mr. Demetre testified at length about the emoetionzl, psychelogical, 2nd
financial damagpes he suffered because of [IC"s intentional and wrongful misconduct. At
age 72, Mr. Demetre exhausted a large part of his life savings fighting his own insurance

company. He had contracted with 1IC to protect him from liability and defend him - even

" R BES.

* s DD at Ex, |, The fess and expenses incurred by Demesre from August 27, 2009 (exeazion of fee
contraet) through Febozary 17, 2012 (dismissal of [1C"s czoas-claim against Demetre] were meurred by M,
Dlemetre 1o force 1TC t2 honor the 1srms of the insuranze policizs. The remaining fees — indizred from
Febriary 18, 2012 tarough October 4, 2012 — were awarded by the trial court under its inherent pawers to

pinish 1C's bad-faith livizasion coadust. See R DD at 5-12.

e
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from frivolous claims. Instead, HC turned its considerable resources against its own
insured and put him through three years of costly, stressful litigation, Mr, Demetre
aponized with fear and worry about the harm 3 Jarge lizbility judgment cowld cause to
him and his family if the Harris fumily claims were success ful. " T1IC"s assault on Mr.
Demetre's personal integrity and its protracted, baseless legal assault against him
multiplied his emotional and psychalogical distress.

The jury in this case correctly held 11IC accountable for its intentional, deceitful,
and malicious misconduct under all causes of action considered by them. The trial judge,
in whase court this case was lifigated for more than two years, devoted the time and
effort needed to understand Demetre's arguments about how the insurer had violoted its
dutics and obligations under the Jaw and the insurance contract. The judge correctly
denied IIC s post-trial motions.

The Court of Appeals affimed the trial count judgment, choosing to examine the
facts 2nd circumstances of an insurer™s bad-faith conduct on a case-by-cass basis rather
than apply a “blanket rule shielding an insurer from bad faith in [all cases where an
rneurer defends under o reservation of rihts but ultimately provides coverage % The
appellate court’s consideration of all of the faets and evidence relating to IIC's willful
=nd wanton bad-faith conduet and unlawful and deceitful business practices was careful

and deliberate, and its application of Kentucky law to the circumstances of this case was

just and appropriate. The courts below got it right. This Court should affirm.

4.

SR G062 3:39:50, See alio, VR 9762012 405 10; VR S26/12; 4:13:07; and VR 82413 £:2242,
= Court of Appeal's Oplalen, at p16, /4
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LEGAL ARGUMENT

1. The trial court properly denied Appellant’s Maotion for JNOV on
the breach of contract and the Kentueky Unfair Claim Settlement

Practices Act and Consumer Protection Act causes of action.

Mr, Demetre's proof in this cass — supported by expert testimony and damning
admissions made by 1IC representatives — demonstrates that for more than three years
11C"s adjusters intentionally hid material evidence, fraudulently concealed or
misrepresented material facts, and willfully delayed the investi gation and defense of the
Harris family elaims. [IC repeatedly denied Mr. Demetre his rights under the insurance
palicy, [IC"s misconduct, carried out by its top-level ¢laims handlers and executives, was
a breach of contract and violated Kentucky's UCSPA and CPA.

The trial court correctly denied IIC's motion for INOV. The jury’s verdict was
supported by omple, clear, and convincing evidence and cerainly not “palpably or
flagrastly™ apainst the evidence, The standard of review for a denial of a directed verdict

or motion for INOV is set forth in Taylor v. Kernedy™:

In ruling on either a motion for 2 directed verdict or 2 motion for judgment
notwithstanding the verdict, a trial court is under 2 duty to consider the
evidence in the strongest possible light in favor of the party opposing the
motion. Furthermore, it 15 required to give the opposing party the
advantage of every fair and reasonable inference which can be drawn from
the evidence. And, it is precluded from entering either a directed verdict or
judgment n.o.v unless there is 2 complete absence of proof on a material
issue in the action, or if no disputed issue of fact exists upon which

reasonable men could differ.

An appellate court must affirm the trial court’s denial of 2 INOV mation “unless

there is a complere absence of proof on a material issue in the action, or if no disputed

Y700 5 W 2d 415,416 (Ry. App.19ES).



issue of fact exists upon which reasonable men could diffar."™ A reviewing eourt is “not
at liberiy to assess the credibility of witnesses or determing what weight 15 1o be miven the
evidence.”™ An appellate court can only revesse if the verdict was so palpably or

flagrantly apainst the evidence to invalidate the verdict.” This Court may only disturb the

ruling of the trial court if no reasonable juror could have found in Mr. Demetre’s favor.”

That is elearly not the case here.

The jury found in favor of Mr. Demetre under oll theories of liability -- violations
of the UCSPA, violations of the CPA, and breach of contract. As this Court made clear in
Martin v, Ohio County Hospital Corp.,” even if the trial court erred by allowing ans
theory of liability to go to the jury, the error is harmless if the jury finds apainst the
defendant under another theary of Bability,” The verdict in Mr. Demetre's favor on alf
thiree elaims is testament to the strength of the clear and convineing evidence presented at
trizl regarding HC's wrongdoing.

i. Mr. Demetre made a claim under his policy,

Contrary to 11C"s assertion, and as the Court of Appeals correctly feld, Mr.

Demetre made a “claim™ under his policy when he turned in the Harris family cloims to

his insurer in September 20018."" The letter from the Harris' attomey triggered 11C's

M famkerv. Univ. of Loulnille Ath dos'n, Jnc, 468 S W34 436, 460 (Ky.. 2015)eting Somvage v. Three
Rivers Med Crr, 390 S W34 104, 111 (Ky 201 2)(string citations omitted)).
: Childers O4F, 256 5 W.3d 1t 25 (Ky. 2008).

i
" Cee Banker, £66 5.W 3d a1 460,
2055 WA 104, 11516 (ky. 2009).
" Id at 115-16, (“Appellants alleged multiple tortious acts, and the wial court evennually instructed on three
theasies against the hospital based on those alleged acts: a policy and procedures clum, 2 peneral medical
negligence claim, and the EMTALA chim,... [T]his Court cencludes that while the frilure to give a
directed verdict on the EMTALA clim in this case was error, it was harmless as fo the damages award
returteed by the jury under the policy and procedures claim or the general negligence claim, which were not
appealed™),
"% gee Court of Appeals Opinion at 15, A% erial, Jury Instruction Number 2 sted: “The word 'Claim®
means, “the assertion of a right or 2 demand for something that i believed to b rightfully due nader an
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fiduciary duties of good faith and fair dealing owed to Mr, Demetre. Under the palicy.
Wr. Demetre was entitled to: (1) 2 timely and reasonable investigation into the claims
alleged 2zainst him:'™ (2) 2n independent lepal defense; and (3) indemnification, up 1o
the limits of his coverape, in the event a judgment was entered against him.

i I1C"s breach of contract/duties of good faith and fair dealin

“In every contract, there s an implied covenant of good faith and fair dealing,”

Ranier v. Mount Sterling Nat. Bark ' Adjuster Magi explained this principle to the jury:

Q. Do vou apres that insurance companics pwe its policyholders a
fiduciary duty of good faith and fair dealings ot all times?
Al Yes,

Q. As applied to this case that means Indiana Insurance Company,
that you were daing the adjustment for, owed James Demetre 2
fiduciary duty of pood faith and fair dealings from the moment he
reported his claim, and for all time after that, until the claim was
resalved?

Yes.

Do you agree that the business of insurance is highly specinlized in

that non insurance people, policyholders, people like James

Demetre, are particularly vulnerable and dependent on the

insurance company to honor its fiduciary duty of good faith and

fair deahngs?
A, Yes.

Q. Do vou agree that an insurance company is required to treat its
policyholders” interest with equal regard to which the insumnce
company ireats its own interests?

Al No, We treat the insured's interest above ours.

Q. Are you required to treat the insurance companies — the
policyhalders’ interest with equal regard 10 the insurance
company's own inlerest?

A Mo, we treat them with more regard. '™

Q=

Mr, Magi's testimony explains how IIC should have treated Mr. Demetre when he

insurance policy.” The definition af "elim® [t taken from Arorr v Zurich fne Co, 197 5.W.34 512, 330
(kox, 2004).

0t g 304.12-230(4) requizes an insurer 1o conduat a reasomable investipation based vpor all ;vailable
infosmation.

W EIIE WAL L34, 156 Ky 199))

VR 92402012; 943258,

ted
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miade a claim under kis palicy in September 2008, 1IC never acied in good faith or with
fair dealing in handling the claim made under Mr, Demetre's policy. If [1C had timely
conducted a basic investigation of the Harris (amily clzims, as it should have dong, these
claims would have been quickly proven fulse and easily defended. Instead of doing
anything of substance to determine the legitimazy of the Harris family claims, however,
[IC initiated a fraudulent scheme 1o deny Mr. Demetre the benefits due to him under his
insurance policy for more than three years. [IC's intentional, wanton, and malicious
misconduct in handling Mr. Demetre’s claim shattered all notions of the “peace of mind”
and *protection” that liability insumance is intended ta provide to a policyholder.

Even now [IC clzims that it did not breach the insurance contract. A fler seeing
and hearing eight days of testimony and evidence detailing I1C"s pross misconduct, the
trial court succinetly rejected 11C"s argument in his ruling on [IC’s JNOV motion:

This theory would allow an insurance company 1o treat its insured that

way without any recourse or any consequences and they could rmse any

marginal defenses to coverage that they wanted without any consequence,

50 ]D?F 15 they didn't deny covernge out right, or deny payment at the
1
end.

[IC also persists in alleging a false argument that the trial court either ruled that

[1C did not breach the {nstrance contract, or “recognized that [IIC’s] coverage defense
had factual and legal support.™'™ Calling IIC"s argument a red herring, the tral court

admonished 11C's trial attorneys that:

[ have never found and I made it very, very clear that I never infended to
find that Indiana Insurance did not breach its contract with, of
insurance, with James Demetre, What 1 did and I think it’s an April 26,
2011 order. what I did. T found that [ was not willing at that time, with
what was before the court at that time, to summarily find that Indiana had

™MyR: 1T 09:080 2
9 [1cs Motion for Diseretionary Review at 9; Appeltant’s Briefat p. L1
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done 50,1

1C cites to Guaranry National Ins, Co. v, George™ to support its assertion that it
did not breach the contract. Nothing in George remately suggests thal an insurer or iis
adjuster can [awfully control, direct and manipulate an insured’s defense counsel,
wrongfully deny an investigation into claims; offer false testimony to raise sham
coverage defenses; intentionally conceal material evidence to raise sham policy defenses;
repeatedly sue its own policyholder; and foree 1is palicvhelder to spend hundreds of
thousands of dollars to fight the insurer’s willful and wanton misconduct — all without
recourse. But that is exactly 11C"s position in this Court, As this Court acknowledged in
George, certain cases dictate that an insurer’s inte ntional misconduet justifics an action
for bad faith. This case is one of them.

ili. RBreach of duty to defend.

“The insurer has & duty to defend if there is any allegation which petentially,
possibly, or might come within the coverage of the policy.™"™ Indeed, “fefie duty to
defend continues to the point af esteblishing thart liahility upon which plainsiff was
relying was in fact not covered by the policy and mot wrerely thar it might not be '
This “is a contractual right of the insured for which he has paid a premium, and the duty
to defend is broader than the duty to indemnify.”"

11C was not presented with an “cither/or” cheice of either providing Mr. Demetre

a defense or attempting to avoid coverage. Whether 1IC chase 10 contesi coverage or not,

1% yrm. 11741 3: 09:14:38. Even if the Court made such o finding, any such order is rlerlocasory and
subjest 10 revision based on the proaf a2 any time before entry of final judgment. See CR 54.02(1)all
orders are “interlocutory and subject to revision at any time before the entry of judgment adjudicating all
the clairs and the rights and liabilies of all the parties.™}

07953 5, W, 2d 046 (Ky. 1997,

W e Graham Hrown Found, fng v, St Poul Fire & Marine Int. Co, B14 SW2d 273,279 (Kv. 1991 ).
1
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the insurer had a contractual and statutory oblipation to fully investigate the Harris
farnily claims and provide Mr. Demetre an approprizte legal defense. Lawdully, IIC
cannot sabotage Mr. Demetre's defense by blatantly controlling and manipulating
defense counsel, failing to investigate claims made apainst its insured, concealing
evidence that would have exonerated Mr. Demetre, and dishonestly avoiding coverage
under the insurance policy. That is what IIC did in this case, and the jury certainly was
entitled to find this way in its verdict, based on the ample evidence and testimony at trial.
With regerd to 11C"s contractual duty to defend, IIC used its direct control aver

defense counsel and its superior financial resources to delay, deny, subvert, and prejudice

Mr. Demetre’s legal defense, Adjuster Magi admitted this at trial:

Q. Inthis cass, in the eariier portions of this case when Mr. Schenke] was
representing James Demetre in defending the claims that were being made
apainst him by Mahannare Harris and other members of her houscheld,

Mr. Schenkel had to have your permission and your approval to retain any
experls that were needed because you were in charge, for at least a period

of time, os the claims representative on the liability file, comeet?

A, Yes

Q. The claims adjuster controls the defense of the policyhalder,
supervising and directing what the lawyer hired by the insurance company
does, comest?

A, Comect.™

Excreising unbridled and shsolute control over defense counse] for 562 davs ina
tart case alleging exposure aof two adults and six young children to 2 human carcinogen,
[1C"s adjusters did nos allow defense counsel to:

+ Decpose the doctor, who offered expert opinians that the Harris family members
sustained personal injuries dus to alleged exposure to peiroleum constituents;

»  Depose Ms. Hamis® psychiatrist, who also treated two of her minor children;

s Retain an independent medical professional to examine, test, or otherwise
evaluate the physical condition of the plaintiffs alleging personal injuries;

o Take asingle deposition of the eight Harris plaintiffs who sued Demetre;

B yge 90240 2; | HO0S36.



« Retain an expert investigate allegations that petroleum contamination was
migrating into Harris® house through a sewer or drain line;

+ Retain o plumber to inspect the physical integrity of the drain [ine;

= Retain a real-estate appraiser to evaluate the Harris property-damage claim;

« Depose the Harris’ property appraiser,
» Challenge any of Harris® dubious legal theories through an 2ppropriate motion in

court; and
e Moet with, discuss, or otherwise prepare Demetze for his deposition,

1z

Becouse of 1IC"s continuing control over defense counsz], attorney Schenkel's
departure from the case did not immediately change 1IC"s delay strategy. Successor
counsel entered their appearance on March 7, 2011, but did not take any affirmative stzp
1o defend Demetre until counsel attended the deposition of Ms. Harris on September 28,
20 1-- 770 days after Harris filed suit against Demetre, 11C implies in its appellate briel
that the delay in investigating the Harris claims is a minor issue. Kentucky courts,
however, have steadfastly held that similar facts warrant a finding of bad faith '

[1C"s control over and manipulation of defense counsel severely prejudiced Mr.
Demetre’s interests 1o a fair and impartial legal defense in the tort case, Under our well-
established case law, [IC"s interference with and overt control over the attomeys voids all
notion of independence on the part of defense counsel.'™ I a principal lacking the right

of control nevertheless “personally interferes with, undertakes to do, manage or control

the work of the independent contractor, he thereby destroys the relationship of

N2 p 16631731, Demetre Trial Brief, ap. 7. Anommey Schenkel “defended” Demete for 562 days, /4
12 phetes v, State Farm Mar Auto Inn. Co., 736 F.3d 697, 705-76 (61h Cir. (Ky.) 2012)applying
Mentuehky law, "2 jury could reasonably find that State Farm exhibited bad faith in the extensive delay of
nearly three vears before Phelps's claim was seriled,”); Cobh Kinp v. Liberse Afut frs, Co,, 34 Fed Appx.
833, 837-18 (6th Cir2003) (applyving Kentucky law, a jury could find that delay of 18 menshs constiuted
bad faith): Hamiizan Mut Jar, Ca of Cincinnati v, Bertery, 220 5. W52 287, 2093 (ky. App, 2007 ) had faith
verdict aflirmed where plamtiff for vears “fought his insurer to obtain the coverage for which he had
contracted and paid”).

14 Gew New fndenendent Tohaeeo Warehoure, No 3 v. Larham, 282 5.W.2d 846, 848 (Ky. 1935) The
*peneral rule is the services of a professional man, such as a lawyer ., ae rendered under an independent

caatzasif.]”
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independent contractar.” Madisonville, H & ER. Co. v, O ep 1t

The lawful relationship between an insurer and the attorney an insurer hires to
defend its insured is clear under Kentucky case low. In American [rs. Ass'n. v. Kenincky
Bar A1, the insurance industry sought permission for its insurer members o use 1n-
house lawvers to defend their insureds, or to engage outside counsel on a “set fee” or
retainer basis to handle all litigation, This Court flatly denied both requests. Reaffirming
the sanctity of the relationship between the insured and the attorney hired to defend him,
the Couet re-emphasized that “[n]o man can serve two masters[.]™""" Consequently, “it
would be contrary to public palicy ta allow the insurer to control the litigation,™'* Here,
[1C"s adjusters hoasted that they contralled the attomeys on both sides of the litigation.'"”
The proof in this case—amply supported by expert testimony — demanstrated Appellant’s
adjusters willfully delayed and denied Mr. Demetre his rights under his insurance policy
for more than three vears. During that time period, the insurer waged an unjust, meritless,
and extremely expensive legal war against its own insured -- atternpting to defeat
coverace by trving to financially break or spend Mr, Demetre into submission.”" The
verdict was just and the trial court correetly overruled [IC"s TNOVY motion.

iv. 11C*s hreach of duty of indemnification.

11C also tried to avoid its duty of indemnification by asserting meritless “known

loss™ ar “on-going loss™ arpuments, After dropping those “defenses” --because no

2 g3 S B 421 424 fh) 19120

917 5. 2d 568 (1996).
N gmerican Ins. Az ' at 471, This Court also recépnized certain “inherent pitfalls and conflicts” thal may

interfere with 22 attormey’s duty and [oyalsy 1o o client, /4 at 571 Inherent in all of these potential condicts
is the fear that the entity paving the afomey, the msurer, and not the éne 1o whom the ahermey is obligated
s defend, the insered, is controfling the legal represeniation. 7d at 573, That is exactly what happened here
when [IC contralicd Demetre's lepal defense.

M hecler v, Crechmare, 360 5.W 24 559, 563 (Ky, 19711

WP Re G412 (00722 92412 [0:41:08; 24012 11:42:09; 92512, 1:50:3]; and S23712; 201429,
TR 175 091720 VRS 1417413, 9:09:52 aod Traal VRL 824712, 034140
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evidence supported them — I1C then asserted and vigorously litigated an equally meritless
“time-on-loss™ theary in two separate cross claims against Mr, Demetre, Adjuster Magi
admitted the time-on-loss defense was based on nothing but “possibility, speculation, and
conjecture,” for which there was no evidence." Clear and satisfactary evidence proved
that IIC repeatedly tried to deny - and was successful in delaying — Mr. Demetre’s rights
to 2 lepal defense and indemnification for more than three years without any basis,

v, Violations of Unfair Claims Scttlement Practices Act.

USPA, KRS 104.12-230, requires an insurer to observe the duties of good faith
and fair dealing when handling claims of an insured. In Knons v Zurich fns. © o, the
Supreme Court held that KRS 304.12-230 gpplies both before and during litigation."=
Kentucky's “bad faith action is based upon the fiduciary duty owed by an insurance
company to its insured based upon the insurance contract,”™ ! The jury found that 1IC
violated each and every provision of KRS 304.12-250(] -(6)."** 11C"s reckless and
malicious disregard for the rights or interests of its policyholder is bad fzith under
Kentucky law.'*® The trial court correctly overruled [1C s motion for o directed verdict on
Mr, Demetre's UCSPA claims.

Contrary o 11C*s arguments, this case fits squarely within the criteriz of bad faith

set forth in Witemer v Jomes:™ (1) I1IC was obligated to investigate, defend, and either

1 Tral VR: 9/24/12; 05:45:24,

122 107 5.W. 34 512, 517 (Ky, 2005),

' The public purpose of the USCPA is explained in Srare Farer Mut. duro, fnr. Co v, Recder, 763 5.W.2d
116, 118 (Ky. 1988) {*This statuse is intended to protect the public from uafair trads pracrices and fraud, It
should be liberally construed so 25 (o effsctuate its purpose.”).

M Formignd Mut, Ies. Co. v. Johnrom 36 5.W3d 348, 380 (Ky, 2000).

SR, 20042130 a2 pp 9-12,

L6 gos IFirreier, at 889 Furich fre Co. v Mitchell, 712 8,W.2d 340, 343 (Ky, 1986),

U7 gad §.W 24 BES (Bv, 1993).



defeat or pav the claims' under the terms of the palicy; (2) IC lacked a reasonable basis
in fact ar law for demying the claim; (3) HC knew that there was no basis for denying the
claim and still acted with reckless disrepard towards the imerests of Mre. Demetre. Clear
and convincing evidence at trizl proved that [1C went to great lengths to deny Mr.
Dametre the benefit of his barpain — including centrolling 2nd manipulzting Demetre’s
defense counsel, generating fraudulent defenses, and withholding evidence favorable o

the insured in a corporate-wids scheme designed to circumvent the duties owed him

under the insurance policy,

had-faith claims handling praetices. not

This case is about TTC s
Iawver miscondict.

vi.

[IC argues that it should not be held liable for the litigation conduct of its defense
counsel. It wasn't, The misconduct that led to the verdict against IIC was that of the
company’s adjusters, claims handlers, and executives. Mr, Frederick admittad ns much:

Q M, Frederick, you do understand that in this case we're making

allegations of bad faith by the Indiana Insurence Company’s
claims handling these practices involving James Demetre's policy,

correct?
A Comect.
0 It's not allepations of misconduct by the attomeys, comect?
A Comect.”

The only mention of the conduct of defense counsel was in the proof that defense
counsel were controlled and manipulated by Mr. Magi, Mr. Wise, and ather corparate

representatives of IIC. To the extent that there was implicit criticismn of defense counsel,

130 ay drs meost hasic, the word “glaim’ means an assertion of a right, with the contours and specific aature
of the richt depending on context,” Krony nt 516, Demetre’s claim was to his rights under his insurance
policy — a fair investigation of the Harris family ¢lzims, an independen: legal defense, and indemnicy in the
event liabiliny was proven, up 1o the limits of his policies.

% VR 325/12; 034138,



i was in the context of their every action being controlled by 1IC claims handlers,
Hamifton Mut. Ins. Co. of Cincinnati v. Burtery'?' also addresses this argument. In
Briitery, this Court held that “evidence of an insurer’s settlement behavior throughout the
litigation may be examined and presented in order to establish 2n insurer’s bad faith.”"**
In Buttery, not only did the court consider the insurer’s claim-adjusting practices
througholt the case -- both before and after suit was filed -- but so did the jury. The jury
awarded the insured compensatory damages (including emotional distress damages) and
punitive damages, all of which were upheld on appeal.

It was [IC"s claims handless, not counsel, who wrongfully tried to deny Me.
Demetre the benefits of his palicy, At the hearing on the motion for a new trial or INOV,
the judge summarized the proof of the adjuster’s control over the attarneys:

This iz about the insurance company conduct, not about its lawyers. . . It's

about adjuster and internal, you know, how an insurance company handles

its elaim, not how its lawyers handles its claims, because the ndjusters

make most of the ealls on what, you know, what they ean spend and who
they ean hire...1t"s about their conduet, not the lawyers,'™

vil.  The filing of a declaratory judgment aetion -- based on admittedly

nothing more than possibility, conjecture, and speculation -- docs not

insulate T from linhility,

A\, Demetre has never alleged that 1IC committed bad faith by simply
challenging coverage." But no case low permits an insurer to challenge coverage based
solely on false statements, conjécture, possibility, or speculation. Notking supports the
proposition that zn insurer can offer false testimony 2bout documents that do not exist to

suppart sham coverage defenses or hide exculpatory evidence as IIC did here,

P arg- 92472 10:07-22, See also FN 119, id.
131 339 W.3d 287 (Ky. App. 2007).

™ pd ar 294,

W yeme 1117005; 094108,

B 117013 09:15:24,
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11C dropped fis defense theories of known loss and cogoing loss on February 10,
2011."% Noneth=less, ILC now claims that these “defenses” are ones of “first impression.”
[1C"s argument is a red heming. First, 11C waived this argument when it dismisszd both
defenses in February 2011, Second, adjuster Magi fabricated these defenses when he
testificd as I1C's representative that no documents in its claim file could prove these
defenses.® Third, adjuster Mazi admitted at trin] that bath defenses had no factual
hasis."”” Fourth, 11C failed 1o list this issuc for appeal in its Prehearing Statement, as
required by CR 76.03(8). 11C waived this deceptive arpument and should not be allowed
to resurrect it before this Court as an excuse for its bad-faith misconduct in this case.
Accardingly, it is in appropriate for IIC to advance this specious argument in this Court.

There was never any agreement among the attornevs and trial court
to slow down diseovery in the Flarris case,

viii.

HC's next argument is that the trial court and parties made an agreement *..that
she tort claim should be slowed down until the coverage issues were resolved. Then Mr.
Demetre was allowed to present an apinion and argue that the delay was the result of
Indiana Insurance’s bad faith."* [IC cites to the avowal testimony of attamey Timathy
Schenkel in which he discussed his version of what was said at a July 22, 2010 discovery
conference to make this claim in this Court.

Mr. Schenkel's avowal and 1IC"s argument are ¢learly disproven by orders
entered by the trial court on August 10, 2010, and May 13, 2011. The August 10, 2010,
order, discussing the discovery coaference on July 22, 2010, reads in its relevant part,

“IT IS FURTHER ORDERED that discovery shall proceed on all issues

Mp 32] =53 R 27622767 e p 1
1% B Fatpp. 44-36.

MR 9024012; 0345240 Re F o pp 4436, 1d

T8 g nellan's Brief, at 21, M, Seherkel's avowal restimony is at VR: #2620120 12:3 102,



as it is the Court's intention o try these issues within o sher tims of each
SED
olker.'

Likewise, the order dated May 13, 2011, shows that Judge Stine never straved or
swaved from his determination that the whole case was to proceed simultansously and

without delay. That order reads, in its relevant part,

The Court [auds appropriate zealous advocacy, but in this case, the Harris
family claims have lenguished while the defendants have repeatedly
crossed swords. The Court orders the parties to make the litigation of the
underlving tort their top priority henceforth so the plaintifis can have their
day in court...”'™

I1C’s assertion to this Court, 25 well 2s to the Court of Appeals, that the tal judge

“slowed the tort claim™ is disingenuous a1 its best and blatantly false at its worst,

it The unpublished Serfes decision is not perseasive legal authority,

IIC argues that Sereles v. Owners fns, Co.,'*! an unpublished Court of Appeals
opinion, somehow demands reversal in this case.'® After pranting 11C°s m-n.tinn for
discretionary review, this Courl derfed [1C's mation to supplement its motion with a
citation 1o Serfes. Sertles is clearly distinguishable from what occurred here and the
unpublished decision is nat binding on this Court. Because there is published case law on
paint, Setrles is not appropriately cited under CR 76.28{4)(c). Settles is inapposite.

1IC"s willfu] and froudulent misconduct in this case is 2 far cry from what
occurred in Serefes. Unlike the facts in this case, the Serrdes case had no proof of: (a)
intentional delay in the investigation by the insurer; (b) intentional delay and denial of

indemmity; (¢} direction, contrel, and manipulation of both defense counsel and coverage

PR 130-150.
149 p: 3E4.356, at p. 3 of the order,
2015 Ky, App. Unpub. LEXIS 623; 2015 WL 5095315,

"2 Judge Kelly Thompson, [r., the Court of Appeals Judge who wrote the Demeere oglalon, sat on the
Fetrler panel
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counsel by adjusters and attomneys of the insurer; 2nd (d) severe prejudics created by the
insurer regarding the insured’s right to an independent legal defense.

Unlike Demetre, the Seitles opinion concludes that counsel was, in fact, not
cantrolled by the carrier and counsel took actions independent of the camer. The
anpellant in Serrles also made no effort to develop any facts to support the UCSPA claim.
In Sertles, the Court of Appez!s held that the insured’s bad faith claim wes barred “to the
extent it was based upon Owners Insurance's mere filing of [its declaratory fudgment]
action ™" The Sertles case is not hinding precedent and is totally inconsistent with the

evidence in this case, 1IC"s argument based on Serles should be distegarded.

1. Legal fees incurred to fight frandulent husiness practices are

ascertainahle losses under the CPA.

Demetre's homeawners policy is covered by the CPA. His insured property was
for personal use.'* KRS 367.220(1) states that "[a]ny person who purchases or leases
poods or services primarily for personal, family or household purposes and thereby
suffers any ascertainable loss of money or property, real or personal, as 2 result of...[an)
act or practice declared unlawful by 367.170, may bring 2n action.”'™

The trial court ruled that Mr. Demetre's attomney fees and other litigation
expenses were “ascertainable losses™ under the CPA due to the intentional, deceitful
misconduct of I1C"s adjusters. 11C"s fraudulent misconduet, carried on for more than
three vears, was devastating on Mr, Demetre’s financial well-being. The trial court ruled:

Mr. Demetre was forced, and the jury found, under the theory of

Plaintiff’s case, to spend large sums defending himself apainst coverage
defences which never should have been brought against him, as the jury

M canler, No. 2014-C A= 162-MR at p. § (emphasis added),

VR 1T 092558,

' The CPA has been given wide azplicyion to provide Kenmcky consumers with the broadest possivle
protecsion against illepal acts. Stevens v. Motoriszs Migaal lnswrance Co, 739 5.W . 2d B15, 820 (Ky. 1995)



fourd . .. 1 found, and 1 stil] find, 1hat 2ttosney's fees that an individual

shouldn't have to expend can be, uh, ascertainable loss of money or

praperty - . . That's what we have here, !

The Court of Appeals agreed. The cases IIC cites for the premise that altomey
faes are not an ascertainable loss are distin g:uis]'mhll:.l‘17 In Holmes and Yares, the
plzintiffs claimed, as their ascertainable loss, fees incurred ta sue the defendants under

the CPA. Here, Mr. Demetre was the defendant. He incurred attorney fees and expenses

ta dofond himself against 11C"s knowing, deceitful, false, and meritless defenses that HC

vigorously litigated against kim for morc than three years.'

The supreme courts of many other states hold that attorney’s fees an insured is

forced to incur due to uafair, fraudulent, or tortious conduct by his or her insurer are a
verifiable economic loss, the same os an “ascertainable Joss™ under Kentucky law. M

1IC also argues that Demetre’s attomney fees cannot be considered an
“aecertainable loss” because the attomey fees were not part of the jury’s award. However,
attomey fees are not within the province of the jury; it is a remedy to be applied by the

trial cotrt.”” To support a verdict under the CPA, the jury must find that the plainsiff

suifercd an ascertzinable loss os 3 result of the defendant’s unfair, false, misleading, or

4 VR 1/17013; 092031,
47 trolmes v. Countrywide Finaneial Corp., Slip Copy, 2012 WL 28738592 (W.D. Ky. 2012) and Fates v,
znkers Life & Cas. fns. Co, T20F, Supp2d 809, B16 (W.D. Ky, 2010),
¥4 ~[TThe plain meaning of the KCPA damages provision requires only a showing of a causal nexus
between the plaintiff's [oss and the defendant’s allegedly deceitful practice."Corder v, Ford Morar Ca, 863
E, Supp. 2d B35, 838 (W.D. Ky. 2012).
U8y oorschia v Ohis Farmers fnr. Ca., supra, 44 Cal App 3d 358, 353 (1975); see also Farpr Bureau M,
frs. Co v, Kurtenback, §61 P24 53 (Kan 1998) DeChant v. Monareh Life fnr. Co., #47N.W.2d 502, 207
{Wis, 1996 Hegler v. Gulfilng. Co, 243 5. E2d M43 (5.C. 1978); Haygeedr, fnc v Srare Farm Fire €
Car, 352 S.E.2d 73 (W.Va, 19880, MeGreoy v. Oregpon Muz Ies. Co, D04 P2d T30 (Wask, 19953;
American Economy far. Co. v, Ledherter, 903 5. 24 2710, 276 (Mo.App. 1995); Mool iVest Farer
Bureou Munial Jnt. Co. v, Brewer, 315 Moot 231, 244 (2003); Srate Farm Fire and Car. Co. v, Sigman,
Z08 N.W.ad 323, 328 (D, 1993Y; US Underwriters fae Co v Ciry Club Horel, LLC, BII NE2d 777

(.Y, 2004),
HPERS £367.22003).



deceptive conduct. ™' There is no requirement in the staruic that the jury must fix the
amount of the loss for the CPA to apply. Here, the jury heard testimony that Mr, Demetre
incurred substantial attorney fees to defend himself apainst IT1C"s fraudulent declaratary
judgment actions. The jury's finding that Demetre suffered that loss as a result of [IC's
wrongfil, willful, and wanton conduct is enough to support its verdict on the CPA.

152

s, There was no errorin the jury instructions.

11C claims that the jury instructions in this case allowed Mr. Demetre to recover
emotional distress or punmitive damages for breach of contract.'™ That is incorrect. Each
party submitted proposed instructions and then worked jointly with the trizl court’s law
clerk to finalize jury instructions. On the issue of punitive damages, the trial court stated:
Ms. Lomond was on the phone, as was Mr. Bob Sanders . . . il all they [the
members of the jury] retum is breach of contract, then everybody agreed
they were not recovernble, which is why we — you can’t give punilive
damages for breach of contract in Kentucky, which is why we couched
that ong instruction . . . If vou only found for number 6, but essentizlly not
under 2 and 4, then, you know, vou ¢an’t go to punitive damages, -
No party ohjected to the recovery of punitive damages for violation of the CPA.
The Jury Instructions authorized emotional distress and punitive damages only
under the UCSPA and CPA.'™ Mental-distress damages are recoverable under both

acts'™ and punitive damages are recoverable for violation of UCSPA.™" At the INOV

BNRS §367220(1),

2 Thig iusur is oot property befose the Court because instructional error was not identified 15 an fssue m
11C"s mation for disecetionary review. Ses Elftson v, R&S Conneruction, fne, 32 5.W.3 65,72 1. B (R,
*000){*The Ellisons’ Mation for Discretionary Review focused salely on the directed verdist Lssus and
made 1o meation of the punitive damage and injunctive relief issues they raized before the Coust of
Appeals. Although those issues were briefed before us and addressed at oral argument, we find that neither
the punitive damages nor the injunetive selief issue is properly before this Court CR 7620337

1 ppmellant’s Brief, pp. 14. 21

YR 104012; 1214019,

L R, 2104-2131, Instruction 12,

1% Caurts in other states have held that emosional distress damages are available in ¢onsumer proveciion
eases where the defendant kas acted fraudulently or with some other culpable mental statz. See, &g,
Daddr v, Frontier Cheveolet Sales & Semice, fac., 676 P24 1237, 1238 (Cole. App. 1983) Capratn & Ca,



hearing, the trial cotst raled that “any objection to getting emotional distress damages
under the CPA has been waived by 11C"s fatlure to ob) eet.""** Even if the objection had
not been waived, the error, if any, was harmless because the jury found for Mr, Demetre
under bath Verdict 2 — the UCSPA verdict — and Verdict 4 — the CPA verdict.

The trial court did not abuse its diseretion by excluding helated and
T T [ TR T T = 5

misleading testimony from attornevs Schenkel and Lane.

xiL

The trial court did not err by excluding the potential testimeny of attomeys
Schenkel and Lane, TIC failed to timely disclose them as trial witnesses and failed 10
provide discovery as to any testimony they might give at trial.'™® Violations of a trial
court's discovery orders can result in the exclusion of otherwise admissible evi dence.'™
Other prounds existed as well.'™ To the extent that Mr, Schenkel's avowal claimed, *...
the trial judge agreed that the tort elaim should be slowed down until the coverape issues
were resolved. ... the tral judpe Anew the avowal testimony was fulse and was
contrary ta hio orders specifically addressing the timing of discovery.”™ A trial judge is

vested with the diseretion and authority to exclude testimony that he knows to be false

and directly contradicted by orders of record. Ex¢lusion of this testimony was well within

Jne v, Sterberg, 505 N.E.2d B8, 100 (Ind App. 1987); Gulf Stares Utiliries Co. v. Low, 7% 5.W.3d 361, 366
{Tex. 2002); Fercher v, Ford Motar Co., 527 80,24 995, 1000 {La.App. 1" Cir, 1988 )citing PBant of New
Orfeans & Trust Co. v, PRillips, 415 5024 973 (LaApp. 4th Cor. 1982); Barnette v Froot Rogd fne,, 420
F. Supp2d 741 (E.D. Va. 2008); Haddad v. Goreales, 576 ME2d 658 (Mass. 15991).

T 4 feroricer Mutwal fros, Coov Gz, 998 W 2d 437, 454 (Ky, 199%9); Hlipmer v Jones, B6d 8W A BRE
(K, 1993).

FUWR: 1/17013; 09:30.00,
1™ This is issue alsa is not propesly before the Coust for the same reason as the instructional error argument

- it was oot rafsed in the motion for discretionary review, See Elllion v, RER Construction, fac, 32
W34 68, T2 . 9 (Ky, 20000,

0 VR DETA3; 09:40015.

1 possi v, CXY Transporiarion, fac, 357 8.W.3d 510, 517 (Ky.App. 2010); Hamilion v O3V
Tramsporation, Inc., 208 5.W.3d 272, 279.50 (Ky.App. 2006).

161 & omey Schenkel, as Demetre’s former atormey, remains bound by the attemney-client privilege, Mr.
Demetrs never waivad this privilege, which belongs to him, not o the snomey of sumanée company, VR:
LT3 24020

LY WR: D261 T; 12:31:00.

R 130-151; R 384-355,



the trial court’s sound discretion and inherent authority over his courtroom.

1. Damages awarded to Mr. Demelre were proper.

In denying [IC"s motion for INOV, the trial judpe astutely summarnzed the
evidence that the jury considered in awarding emotional distress damages.'™ The trial
court ruled that the evidence was more than sufficient to support the verdict, especially
when considered in the context of 11C"s fraudulent acts and its malicious and intentional
mistreatment of Mr, Demetre for more than three years:

[T]he proof here, we had testimony from Mr. Demetre as to the effect it
had on him. And there was this, he did testity, that vou know, he's 72
vears old, and here, vou know, he's Kind of built this good life for himself
after some missteps early in his life and he's done the right thing and he's
built this good life, a pretty good life, and then all the sudden, you know,
at 72 he's looking to lose it all. ... [T]hat was the context that he testified
within and we had this overnding context of the insurance company
conduct.  And, which pave the context w his lestimony, those
circumstances which caused the alleged emotional distress were pretty
clearly laid forth, 1 thought it was pretty clear. Those circumstances were
pretty clearly articulated by Plaintitt what Indiana’s alleged conduct was
in this case and the jury made a decision. [ think there was plenty of proof
particularly where the circumstances which surrounded his testimony, you
know, ms alleged distress arose from those. | say, “alleged:” [ mean, a jury
found,

The jury verdict awarding Demetre compensstory damages is not “palpably or
Nagrantly against the evidence,” under the standard set forth in Childers O, The awand
of emotional distress domages should be upheld,

On review of a motion for directed verdict, an appellate court must accept all

evidence that favors the prevailing party as true, As stated by this Court in Childers Ol

" As stated by this Court in Childers Off Co., Inc. v. Adking, o reviewing court is “not 1 liberty to assess

the credibility of witnesses or determine what weight is to be given the evidence.™ ff a1 p. 25, To reverne, a
verdict must be so palpably or flagrantly against the evidence as to invalidate the verdict, Ju
IbG yrm . ] r e CIE

YR 1AW13, %3500,
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Co., Ine. v, Adkins,"™ a reviewing court is “not at liberty to assess the credibility of
witnesses or determine what weight 15 to be given the evidenze,”"™ To reverse, a verdict
must be so palpably or flagrantly against the evidence 25 to invalidate the verdiet'™

Int Childers Ol plaintiff asseried stetutory violations under the Kentucky Civil
Rights Act (*KCRA™} and sought actual damages for emotional distress, The jury
awarded damages based solely on plaintiff's testimany, On appeal, Childers Oil made the
same argument as IIC, except Childers Ol elaimed the heightened “severe” emotional
distress standard for imemtional infliction of emotional distress {~*11ED™) applicd."™

This Court rejected the arpement: “Adkins did not bring an action for HELD; rather
she requested an instriction for compensatory damages under the kentucky Civil Rights
Act, which would include emotional distress,™"" This Court also rejected Childers Oil
argument that plaintiff's own testimany of distress was insufficient. This Court held:

“The assessment of damages is a matter left in the hands of the jury, and their decision

wl7l

should be disturbed only in the most egregious circumstances.

i Standard for proving emational distress damages in a UCSPA ease,

The standard for damages in a statutory bad-faith case is found in Mororisrs
Mutual Ins. Co. v, Glass,"™ To prove damages for anxicty and mental anguish requires

either “direct or circunstansial evidence from which the jury could infer that anxicty or

WY ehifders, id, 3t p. 25
a1

(L
i
1% p 4 24 27.28. Childers 01l made the alizrmate argument that emotional-distress damapes were

vexcessive.” JIC does not challenge the compensatary damage award as “excessive™ o appeal.
Therefore, it f13kes no differense how much money the jusy awarded Demetre for compersatory damages,
Tl rd or 28,

1% id

" gog §W.2d 437 (Kv. 1939 )(emphasis added).



mental angish in focr occurred™' " The Court in Morerises Murual cites cases
involving damages for violations of the KCRA— the same statute at issue in Chflders
il Cansistent with Childers O and Matorists Murual, other state Supreme Courts,
including those recently considering the issue, have held that a party secking bad-faith
ermotianal distress damages “does not have to demonstrate the heightened standard of

proaf required for an independent, stand-alone claim of negligent or fntentional

infliction of cmotional distress,” "

Here, the jury was entitled to find - nnd did find - that Mr. Demetre experienced
emational pain and suffering, stress, worry, anxiety, and mental anguish due to 11Cs
willful scheme to deny him the benefits under his policy. His cmotional distress was
caused by 1IC"s willful miscenduct in hiding evidence, denying him a prompt and
reasonable investigation into the Harris family claims, by manipulating and controlling
his defense counsel, and by repeatedly suing Mr, Demetre based on nothing but sheer
“possibility, speculation and conjecture.”’ " 11C"s intentional and deceitful wrongdoing
drained Mr. Demetre's life savings and put his retirement in jeo pardy.'™ The jury verdict
awarding Mr. Demetre compensatory damages for emotional distress is not “palpably or

flagrantly against the evidence,” under the standard set forth in Childers O,

i, (Qsharne's requirement for expert testimony (o prove an em oiional
distress injury does not applyv in a non-MNIEID case,

1€ maintains that because Mr, Demetre did nat present expert medical or

174
Supra, at 454,
S fosorice Mutwal fne Co., 996 5.W 2d at 454, citing Moumrain Clay, Inc v, Commanvealth,

Committion on Human Righes, §30 5 W24 395,397 (Ky. App. 1992); Kentweiy Commisrion on fluman
Righes v. Fraser, 625 5.W.2d B52, 826 (Ky. 1981).

P Lty LSA4 Car drn Co, 313 P3 191, 195 (Moot 2013 ¥emphasis added); see also 22 Am. Jur,
2d Damagss § 132 (2004); Goodran v, Anerican Standard Ine. Co. of Wiscorin, 89 P.5d 309 (Coelo,
004); Farmers Group, Inc. v. Trimble, 768 P.2d 1243 (Colo. App. 1988)

VR 9238012, 3504

TR DT 093524 VR 926412, 33920



scientific testimony to esizblish that his emotional disiress was severe or serious, the
darmapes awarded by the jury in this case must be vacated, 11C7s argument 15 CITONECUS a5
a matter of law, The keightened standard of proaf for establishing an emotional-distress
injury in Csharme v. Kenney'™ was specifically intended to apply to negligent infliction
of emotional distress (*NIED™) cases, and nof in cases in which a personisinjurcd as a
direct result of intentional, willful, wanton, malictous, and deceitful misconduct by an
insurznce company in a bad-faith case, '™

In Osbarne, " this Court recognized the independent tart of negligent infliction of
emotiona! distress ("NTED™) in the absence of “physical contact or injury,” but raissd the
standard of proaf for emotional injury to prevent frivolous ar contrived NIED ¢laims. The
case sub judice is o statutory and common-law bad-foith case, not a NIED case.

In (sharne, this Court adopted the analysis of NIEDD that the Tennessee Supreme
Court had established 1in Camper v AMirnor,"™ Just os the Camper decision had done in
Tennessee, Osborne eliminated the “physical impact” requirement in NIED cases in
Kentucky, but required the plaintiff in a NIED case to prove a “severe” or "serious™
emoticnal injury and present expert testimony to support the emotional injury claim.™ In

Estare af Amog v. Vanderbilt Uintversity, ™ the Tennessee Court clarified that this

™ 399 S W.3d ] (Ky. 2012).

¥ T1i5 Court also rejected Childers Oil's argument that plaintiff’s own testimony of distress was
insufficient, Tt held: =[t]he assessment of damages [s @ matter l=dt in the kands of the jury, and therr decision
should be disturbed caly in the 1most egregious circumstances.” Application of the beightensd proof
reguireznents for NIED cases from Guborne to all cases invelving a claim for emotional distress damages
would overmomn this Court's holding in Childers 1, a case deelded just four years before Csborne.

Certainly, that was oot this Court’s intent.

H 1 s
Chhorne, id,
"W g14 & W.2d 437 (Tenn. 1996); In Osdorm, 399 §,W.3d a2 17, the Court stated “10 ensurs ¢laims are

gentine, we agree with ous sister jurisdiction, Tennessee, that recovery shauld be provided only for
“severe” OF “serious” emetional injun.”

0 at 1617

™62 8. W.3d 133 (Tenn. 2001),
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heightened proof standasd is not required to prove elaims of emotioaal distress in non-
\IED causes of petion where there is less risk of fraudulent or contrived claims:

Vanderbilt contends that Camper's requirements of expert medical or
scientific proof and serious or severe injury extend 1o 2]l negligence
claims resulting in emotional injury, We disagree. The special proof
requirements in Camper are & unique safeguard 1o ensure the reliability of
“stand-alone” negligent infliction of emotional distress cloims, The
subjective nature of “stand-alone™ emotional injuries creates  nisk far
fraudulent claims. The risk of a fraudulent claim is less, however, in a case
in which 2 claim for emotional injurv damages is one of multiple claims
far damages. When emotional damages are a “parasitic” consequence of
neglipent conduct that results in multiple types of damages, there is o
need to impose special pleading or proof requirements that apply to
“ciand-alone” emotional distress claims.'™

iii.  The Banker case did not apply the Oshorne proof reg uirement

In August 2015, this Court unanimously ruled on the proof requirements for

cmotional distress injuries in a non-NIED case in Banker v. Univ. of Louisville Atfe

Asen, Ine. "™ In Banker, the plaintiff sued the University of Louisville Athletic
Association, alleging sexual harassment and gender diserimination. A Jefferson County
jury found for Ms, Banker on her retalintory discharge claim and awarded her damages of
$300,000 for emotional distress and $71,875 for lost wages. On appeal, the Kentucky
Supreme Court upheld the verdict and judgment in its entirety. Directly relevant to IICs
primary argument in this appeal, Ms, Banker neither sought help for her symptoms nor
presented any expert testimony regerding her emotional distress injuries, Only Ms.

Banker and her mother presented lay testimony about her emotional-distress injuries.’™

™ Fragte of Amar, 62 5. W 3d at 136-37 (intemal quetations, pareatheses, and citations omited).

266 5.0 3d 456 (Bly. 2015).

7 10 nepport of her claim of emotional distress damages, Ms, Bankes testified that she suffered significant
siress with accompanying loss of appetits, weight loss, depression, and sleep dissurbance, Ms, Banker
sestified that she had fot sought any treatment for her symptoms because she lost her heal:h insurance and
could nat afford her COBRA payments. [n addition to her own testimony, Ms. Banker offersd testimony
from her mather that her daughter seemed stressed and lest weight during her time at the Uriversicy and
that ker daughter was devastated when she lost her job, 1, at p. <63,
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By ruling in Ms, Banker's favor in a nen-NIED case invalving emotional-distress
injuries, this decision implicitly limits the Csborne requirement of seientific or medical

expert testimony to only NIED cases. The Osborne’™ case was neither mentioned in the

Banker decision nor otherwise cited as controlling legal precedent in the well-reasoned
discussion of Ms. Banker's emotional distress injuries and damages. Notably, the Banker
decision is neither mentioned nor discussed in 11C"s Appellant brief.

In this case, the jury found that Mr. Demstre experienced emational pain and
suffering, siress, worry, anxiety, and mental anguish due to 1IC’s willful scheme to deny
him the benefits under his policy.'"” IIC s intentional and deccitful wrongdoing drained
Mr. Demetre of his life’s savings and put his reticement in j:upa:d}'.”“ Mr. Demelre
testified that having to defend himself against 11C's bascless accusations and bogus
elaims and defenses was a “nightmare™ and a “disaster.”"! He deseribed the anxicty and
ctrees he endured when h= worried about what would happen to him and his wife, Kathy,
if the insurance company denied coverage and the Farris family claims proved to be
meritonous. Mr. Demetre was termified about the potential of going bankrupt.'™ ' He
recalled not being able 1o share his feelings and concerns with his wife for fear that the
additional stress would exacerbate her pre-existing heart condid on.™ In nddition 1o being

wormied about the outcame, Mr. Demetre also explained his shock that IIC had refused to

honor its promises as set forth in the insurance contract.'”

Federal district court decisions arc not persuasive on this isswe.

iv.

& Arharne, id

W R 3955400,

I p gmg0r 3-30-23,
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1€ relianee on federal district court opinions applving (sbarne ta non-NIED
cases involving emotional distress injuries is whelly unpersuasive. There are many
rezsons why this Court should decline to fallow the federal district court cases cited by
11C. First, none of those cases cited are bad-f2ith insurance actions, Second, plaintiffs in
the district court cases cited by 1IC conceded that Osborne applied to their case, Third,
[1C admits that the only district court to address the Osborne ¢ase in an insurance bad-
{nith case, Minter v. Liberty Mutual Fire Ins, Co." held that Osberre proof standard
does nor apply.'™ The opinion reads in its relevant part:

Here, bad-faith conduct in settling a claim is alleged to have caused the

Plaintiff emotional hare. This is not & claim sounding in negligence,

MIED, or HED. Liberty Mutual cites no suthority applying Osborne in the

context of bad faith, Nor could it, because plaimiffs claiming statutery

violations have recovered for humiliation, embarmassment, OF neTvius
shock, and the courts allowing those recaveries did not require evidence of
8

setious znd severe emaotional il‘ljl-l-l'_'r’,ﬂ

Third, in MacGlasharn v. ABS Lincs KY, Ine. ' the federal district court followsd
the reasoning in Minter and limited Obsorne 's requirement for expert festimony on
cmotional distress injuries to NIED and HED clzims.™" While this Court is certainly not
bound by federal district court opinions predicting or applving our state law,™ the
memorandum opinicns in Minrer and MacGlashan are consistent with longstanding

Kentucky jurisprudence on emotional distress damages, including this Courl’s most

recent analysis in Barker.””

U apE4 WL 4914739 (WD, Ky. 2014),
T See Appellant’s Briefat p. 35, citing Minter v, Libersy Mutwal Fire fns. Ca, 2014 LS, Dust, LEX]S

137741,

Y \finrer, 2004 WL 4514739 a1 5,

M g1 F. Supp. 3d 595 (W.D. Ky, 2015).

™M Con MactGlarhan, B4 E. Supp. 3d at 605,

W el v Mewtran, 345 $.W 5d 232, 256 (Ky. App. 2010)~We ame not boend, howsgver, by the federal
gouTt™s predicsion.”)

s
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As pointed out by Amicus Curige, Kentueky Justice Association, “Forty four (44)
sister states agree with the Kentucky Court of Appeals and the Campbell Cirenit Cowrt
(and the United States District Court for the Western District of Kentueky) that insurance

had {aith claims ... mav be brought against an insurer without expert evidence 1o SUpport

emotionz] distress damages.™ "

V. The issue of the punitive damaces award is not properly before this

Court, so that portion of the verdict must be upheld,

The jury's award of punitive damages to Mr. Demetre should be upheld. In its
motion for discretionary review, [IC did not argue either that Mr. Demetre was not
entitled to punitive damages or that the punitive damages award was excessive. Likewise,
{hat argument does not appear ampwhere in 11C"s bricl, TIC kas thus waived any argument
it may have had on punitive damages and is foreclosed from argu ing it in its Reply brief
or at oral arguments. Similar to issues regarding jury instructions and the testimony of
Schenkel and Lane, any challenge to the award of punitive damages is not properly
befare the Court because it was not raised in the motion for discretionary rEview,
Therefore, the part of the judgment awarding punitive damages must stand.

Moreover, any argument that the punitive damage award is cxcessive 15 not
preserved. Failure to object to the amount of damages in the “not to exceed” line of jury
instructions waives any post-judgment challenge to the excessiveness of damages. Gersi)
v, Bowman™™ [cxcessive verdict argument on appea] was improper “because [defendant]

failed to specifically object ta the ‘aot to cxceed $2,000,000.00° provision and the jury

O Pieie £ on Behalf of dericus Curiae, Kentueky Justice Assosiation, a1 9-10 (listing cases &Som each of the
44 ctares), Mr. Demere adopis te arguments of KJA, as those arguments ars identical to the arguments

adr. Demere made in the courts belaw,
3 pas Eifiran v BB Conptraction, Ine, 312 5. W3d 64, T2 M. 9 (kv 2000

2310 5 W 3d £67, 74 (Ky. App. 2007).



did. in fact, award $2,000,000.00.7 IIC pever objected to the $10,000,000 on the “nrot to
excesd” line for punitive damages or the $2,500,000 on the not ta exceed line for ac tuzal
damages, Here, the jury awarded far less than the requested 2maunts, and J2ss than the 4-
10-1 ratio requested. 1IC did not object to the amounts in the instructions so the
excessiveness Argument is not preserved in this appeal =™

1.  The trial court’s order regarding attorney s fees is proper.

1IC cites no valid reason why the trial court’s erder awarding attomey’'s fees
under the CPA should be overtutned. Furthermore, 1IC did not name Demetre’s personal
counsel as a party to this appeal, a3 required by Kentucky law. Mr, Demetre’s attomeys
are “indispensahle parties™ to this appeal beczuse they have an interest that may be
affected by the outcome of the appeal ™

On February 8, 2013, the trial court ordered 11C to pay the fees of Demetre’s
counse] directly to counsel,”™ The fee award is enforceable by Mr. Demetre’s attomeys.
Such a fee award is sof a contractueal arrangement between a party and his counsel. The
fees at issue were awarded by the trial court and ardered to be paid directly to the

zttomeys, It is a fatal jurisdictional error for HC to fail to name Demetre’s counsel nsa

party to this appeal under CR 75.02,

M o the extent 1IC attempts o improperly revive any arguments regarding puttitive damages in its reply
or in arguments — which would be entirely tmproper and against this Cout's rules and case law — Mr.
Demetre telies upon the legal analysis on this issue sct forth in his briefs in the Coust of Appeals at pp. 23-
24,

%7 Failire 10 name an indispersable party in the notice of appeal is a fatal jurisdict:onal defect that cannat
he remedied. CR 73.0% Nelion Counne Bd of Educ, v, Forte, 337 5.W.3d 617, 626 (Ky, 2011); and Cigy of
Devondale v, Srallings, 795 8.W.2d 954, 957 {Ky. 1900},

" The Court's Fee Award Ordes requires that Appellant “skall pay plalntiff"s counsel fees”™ 25 opposed to
the Court=ordered costs and litigatian expenses, which wers separately idenzified by the trial gourt whea it
ardered Appellant to pay “Demetre s tzxable carts™ or *Demetre 's Hirigazion expertes,” The trial court
clearly allacated [1C°s obligation to pay fees, costs, and expenses for its wiliyul vielations of the Coasumer
Proteetion Act and bad-faith litigation conduct. (Emphasis added). B. 2762 — Order of February 8, 2015 at

p. 56, 5d L
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CONCLUSION

For nearly three years, 11C waged an ageressive, expensive, vicious, and
emotionally gut-wrenching war apainst Mr, Demetre, its own insured. The trial took cight
davs befare o jury in one of Kentucky s most conservative counties, The evidence
presented at trial was clear and convineing. The jury found in favor of Mr. Demetre on
every issue. The verdict was reviewed by the trial judge and the Cournt of Appeals. Both
concurred that the verdict was just and correct.

IIC is unrepentant and believes it has done nothing wrong. Rather than accepting
any responsibility for its wrongful and intentional miscenduct in this case, [1C - and its
supporting amicus -- urge this Court to ndopt a black-letter rule that an insurer can
challenge coverage for any reason, even if the insurer’s legal theories are not supported
by fact or law.

In this case, I1C brought o declaratory judgment action based upon defenses
completely fabricated by adjusters, who knowingly lied about material facts and hid
documentary evidence in an effort to deny Mr, Demetre the benefit of his bargain, Even
after admitting covernge, 11C"s intentional misconduct was exncerbated by the insurer
continuing to sue Mr. Demetre based on nothing more than “possibility, speculation, and
conjecture.” What is more shocking is that 11C"s upper management blessed, supparted,
and participated in the unlawful scheme from the beginning.

If this Court allows such deceptive business practices, an insurer’s pitches to the
public selling peace of mind and protection from unexpected or unintended liabality are
nothing more than sham illusions. Distilled down to its core, 1T wants this Court to say

that an insurance company can underioke any nasty, underhanded, dishonest, or
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fraudulem conduct -- and get by without first-party bad-faith liability -- so long as the
insurance company can say, in the end, “we defended and indemnified™ the insured.
Adoption of [IC"s arguments and its twisted reasoning would make for very poor public
palicy and would completely eliminate bad faith claims under any of the three theories
recognized in Kentucky -- breach of the covenant of good faith and fair dealing, UCSPA,
and CPA.

Mr. Demetre respectfully suggests that under the applicable standand of review —
whether the jury verdict is palpably or flagrantly against the evidence -- this Court should
affirm 1hat verdiet and the trial count’s judgment. More importantly, this Court should
affirm the judgment and render a decision that reinforces and supports the clear public
policy established by the Kentucky Legislature in adopting CPA and UCSPA, and in
prior decisions of this Court that have made it clear that insurance companies must deal

with their policyholders in good faith rather than their own self interest.

Respectfully submatted,
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